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Abstract

Transnational regulatory power is increasingly exercised by bodies with no formal
accountability to states, although such bodies affect the way individuals, organiza-
tions, and states themselves conduct their affairs. As a general rule, courts have been
reluctant to engage with these transnational private regulators. This article argues that
courts in Singapore and Canada are gradually, if haltingly, fashioning public law prin-
ciples that enable them to judicially review decisions of domestic private regulators.
These principles tend to focus not on the formal status of the body exercising power
but on the nature of that power, essentially articulating a functional test. The article ar-
gues further that, as it has developed in Singapore and Canada, administrative law con-
tains within it legal tools and principles that would enable courts to judicially review
the decisions of transnational private regulators and allow them to play an important
role in shaping the emerging norms that govern transnational regulation.

Keywords
Public law — constitutional law — administrative law — judicial review — transnational
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1 Introduction
With the rise of economic globalization, private and hybrid public-private
bodies play an increasingly greater regulatory role in areas long considered

the exclusive domain of the state — from sustainability standards to workplace
health and safety codes to accounting and auditing standards. Even if states
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participate in the formulation and development of these standards, whether
directly or indirectly, they are no longer in the driver’s seat nor completely in
control of the process of implementation. Not only are private actors are play-
ing an increasingly significant role in setting standards, private organizations
such as International Social and Environmental Accreditation and Labelling
(1seaL) Alliance! are also developing higher-level or ‘meta’ norms that gov-
ern the procedures by which primary standards are created, monitored, and
enforced. States have remained largely on the margins of these developments.

An important question arises as to whether domestic public law has the
resources within it to engage with transnational private regulation and help
shape the higher level norms that govern transnational regulatory processes.
The article offers a partial answer to this general question by drawing on the
experience of two jurisdictions, Singapore and Canada, and exploring what
public law tools and principles are available in these jurisdictions to enable
courts to supervise the regulatory activities of private actors. What this article
seeks to show is that in both of these common law jurisdictions, the courts
have been gradually, if haltingly, developing public law tools and principles
that enable them to do so. Although the principles are still in flux, many lead-
ing cases have made it clear that the courts are less concerned about the formal
status of the body exercising the power in question and more interested in
the nature of that power, essentially articulating a functional test for public
power. This functional approach, which allows the courts to judicially review
the decisions of private regulators exercising a public function, could in prin-
ciple be extended to transnational private regulators, although some doctrinal
obstacles remain.

While both Singapore and Canada have strong claims to legal diversity
within their borders,? neither has confronted as directly and relentlessly as the
European Union (EU) has the complexities of multiple layers of legality and
multiple sources of both public and private norms.? But this in itself gives us
reason to take a closer look at how public law principles governing non-state

1 ISEAL Alliance <http://www.isealalliance.org/> accessed 11 June 2016.

2 This is demonstrated, in Singapore, by the Administration of Muslim Law Act 1966, and in
Canada by the civil law tradition in Quebec and indigenous legal orders throughout the
country.

3 There are far too many examples here, but for two examples of scholarship emanating from
Europe that look at legal pluralism in Europe from private standard-setting perspective, see
C. Scott, F. Cafaggi and L. Senden (eds.), The Challenge of Transnational Private Regulation:
Conceptual and Constitutional Debates (Wiley Blackwell 2011); H. Schepel, The Constitution of
Private Governance: Product Standards in the Regulation of Integrating Market (Hart Publish-
ing 2005).
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regulators have developed in the absence of the legal complexities and impera-
tives generated by the EU. The next part of this article (Part 2) considers a pre-
liminary challenge posed by transnational private regulators to domestic legal
orders. In an era dominated by the modern state, regulation is closely associ-
ated with state authority. One key challenge is therefore to understand the ba-
sis on which a regulator that is both private and transnational (in the sense of
purporting to set rules of conduct irrespective of national borders) might have
a plausible claim to legitimacy. Part 3 turns to Singapore and Canada (with
some reference to the United Kingdom), and shows how recent developments
in the case law have opened the door to judicial review of private regulation
in the domestic context. Part 4 considers whether principles that are emerging
in the domestic legal sphere to control private regulation could be extended to
transnational private regulators. The article concludes with a brief discussion
of why, should they eventually choose to engage with the transnational private
regulation, domestic courts need to strike a delicate balance between defer-
ence and engagement.

2 The Rise and Challenge of Transnational Private Regulation

This article recognizes that we are now in an era marked by a broad prolif-
eration of transnational regulation, much of which has a substantial impact
on individuals and organizations. As John Gillespie and Randall Peerenboom
observe,

[m]uch of the literature concerning the post-regulatory state seeks to
correct the impression conveyed by some writers about the regulatory
state that the state is central to regulatory governance and that state law
is the central instrument of regulatory governance.*

One of the early works that mapped out, sector by sector, and critically as-
sessed the many supra-national organizations that regulate business activ-
ity was John Braithwaite and Peter Drahos’s influential book, Global Business
Regulation, published in 2000.° The literature on transnational regulation has

4 ]. Gillespie and R. Peerenboom, ‘Pushing Back on Globalization: An Introduction to Regula-
tion in Asia’ in J. Gillespie and R. Peerenboom (eds.), Regulation in Asia: Pushing Back on
Globalization (Routledge 2009) 4-5.

5 J. Braithwaite and P. Drahos, Global Business Regulation (Cambridge University Press 2000).

TILBURG LAW REVIEW 21 (2016) 230-254



JUDICIAL REVIEW OF TRANSNATIONAL REGULATION 233

since developed into an interdisciplinary field in its own right, and many others
have amplified the early research, providing additional surveys of global gov-
ernance bodies, sector-specific inquiries into the regulation of supply chains,
and meta-studies designed to encapsulate these developments under the ban-
ner of governance networks® or transnational governance.” While much of this
research speaks of transnational regulation in general terms, more recent work
has sought to isolate transnational private regulation for special analysis be-
cause of the unique challenges that it poses for legitimacy and accountability.®
Transnational private regulation poses a particular challenge for legitimacy
and accountability when states are not formally involved in governance and
standard-setting. In the case of inter-governmental bodies that are not formal
treaty bodies, such as the Financial Action Task Force,® states are formally
represented and directly involved in the development of guidelines and stan-
dards. The same could be said for hybrid bodies, involving public and private
actors — at least for those states that have a seat and a voice at the governance
table. However, transnational private regulators pose a particular challenge
from the perspective of the state because there is no line of accountability to a
state or international (interstate) body.

The distinction between public and private is not, however, as distinct as
this discussion might suggest!® and, as Cafaggi observes, the private sphere
itself is not homogenous.! Some transnational private regulators ‘are mainly
driven by industries; some are promoted by NGOs, others by joint endeavor of
industry and NGOs, often complemented by public intervention, giving rise
to tripartite or multiparty agreements.’2 While these regulators are ‘governed
by private actors, they pursue different objectives and incorporate multiple
dimensions and degrees of public interest, depending on the composition of
their respective governance bodies and the effects they have on the general
public.’® Allowing for shades of grey between public and private, a focus on

6 A Slaughter, A New World Order (Princeton University Press 2005).

7 T. Hale and D. Held (eds.), Handbook of Transnational Governance: Institutions and Inno-
vations (Polity Press 2011).

8 C. Scott, F. Cafaggi and L. Senden (eds.), The Challenge of Transnational Private Regula-
tion: Conceptual and Constitutional Debates (Wiley-Blackwell 2011). See also Schepel (n 3).

9 See <http://www.fatf-gafi.org/about/> accessed 11 June 2016.

10  C.Harlow and R. Rawlings, Law and Administration (3'4 edn, Cambridge University Press
2009) 21.

11 ‘New Foundations of Transnational Private Regulation’ in Scott and others (n 8) 31.

12 Ibid.

13 Ibid.
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the private and transnational features of these regulators directs our attention
to what makes them particularly controversial. 14

Clearly, not every entity that purports to be a transnational regulator has
the impact or legitimacy to be considered as such. Hence, attempts have been
made in the recent literature to distinguish aspiring regulators from the se-
rious candidates.’®> What is it about organizations such as the International
Organization for Standardization (150) or the Forestry Stewardship Council
(Fsc) that allows them to be taken seriously and viewed as legitimate authori-
ties by many industry actors, civil society organizations, and governments?
On one level, questions about legitimacy are caught up in geopolitics. Some
of the resistance to these forms of ‘global’ governance stems from a concern
that they reflect the particular hegemonic interests of western powers, or rich
or developed countries more generally.!6 Others see the counter-hegemonic
potential of transnational private regulation as a means by which civil society
groups can fill a regulatory gap where states are unable or unwilling to inter-
vene. For example, the founding of the Fsc, a certification body promoting
sustainable forestry practices, has been described in these terms, as a response
to the inability of governments to come to an agreement to prevent tropical
deforestation.'”

Whether transnational regulation is a positive or negative geopolitical force
in particular fields of regulation, and from the perspective of differently situ-
ated communities, a more general concern is the legitimacy of these private
actors as regulators. For instance, Bernstein has argued that only a small subset
of organizations that purport to regulate transnationally can genuinely claim
political legitimacy.’® According to Bernstein, the normative element that dis-
tinguishes legitimate political governance from coercion is supplied by four key
elements: ‘authority, epistemic validity, a conception of good practices, and the

14  Some observers question whether they are law at all: J. Pauwelyn, ‘Is It International Law
or Not, and Does It Even Matter?” in J. Pauwelynand others (eds.), Informal International
Lawmaking (Oxford University Press 2012) 12561.

15 See, for example, S. Bernstein, ‘When is Non-State Global Governance Really Gover-
nance? (2010) Utah Law Review g1.

16 M. Sornarajah, ‘Why ‘No’ to Transnational Legal Studies’ in C. Pillard (ed.), Why Transna-
tional Legal Education? (Center for Transnational Legal Studies 2010) 22—27; BS Chimni,
‘Co-option and Resistance: Two faces of Global Administrative Law’ (2005) 37 New York
University Journal of International Law & Politics 799.

17  E. Meidinger, ‘The Administration of Private-Public Regulation: The Case of Forestry’
(2006) 17 European Journal of International Law 47.

18  Bernstein (n1s).
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institution of rationality or practical reason.’® This means that transnational
regulators with the strongest claims to legitimacy would be broadly accepted by
the community they purport to regulate, have a strong claim to expert knowl-
edge, adhere to ‘good practices’ associated with procedural fairness,?? and seek
a reasoned and informed consensus in making decisions, remaining open to
being persuaded.?! So for Bernstein’s and others who have studied global regu-
lators from a legal perspective, the strength of a body’s claim to be taken seri-
ously as a transnational regulator is in large measure a function of their gover-
nance principles and the procedures they use to formulate standards.??

Bernstein’s ‘good practices’ are of particular interest to administrative law-
yers. While recognizing that there could be reasonable disagreement over the
content and limits of such values as accountability, responsibility, transparen-
cy, and representation in a supra-state context, Bernstein argues that ‘virtually
all normative theories of global governance agree that “good” global gover-
nance must rest on these values, even while they may disagree on how they
ought to be operationalized.?3

Understanding the link between claims of legitimacy and good administra-
tive practices is important, not only because it provides us a way of assessing
the claims of private regulators to the allegiance of the communities they seek
to regulate, but it also helps us to see the importance of the relationship be-
tween domestic legal regimes and transnational private regulation. The meta-
norms that organizations such as the 1SEAL Alliance are developing at the
transnational level can strengthen an aspiring regulator’s claim to legitimacy
and allegiance. They also strengthen the argument for states to take their stan-
dards seriously by formally incorporating them into domestic law. But domes-
tic legal regimes might be more than passive recipients of transnational legal
norms. Domestic public law may well include principles of judicial review that
would allow courts to engage with the decisions of private regulation, prin-
ciples that might, in turn, enable domestic courts to shape the meta-norms
governing transnational regulatory practices.?* Taking Singapore and Canada
as examples from the common law world, the next part of the article examines

19 Ibid 99.

20  Ibid1o2.

21 Ibid103.

22 Compare B. Kingsbury, N. Krisch and R. Stewart, ‘The Emergence of Global Administra-
tive Law’ (2005) 68 Law & Contempary Problems 15.

23  Bernstein (n15) 102.

24  The global administrative law literature does not ignore this dimension, but it is often
pessimistic about its ability to impose legal discipline on transnational regulators: ‘It is
too soon to know how the regular and robust application of domestic law to national
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the tools and principles inherent in domestic law that might enable the do-
mestic courts to do so.

3 Judicial Review of Private Regulation in Singapore and Canada

The principles of administrative law in Singapore and Canada were developed
by judges as part of the evolution of the common law to enable the courts to
supervise executive decision-making. In contrast with civil law jurisdictions
that have created separate administrative tribunals, the common law tradi-
tion had no distinct legal regime for controlling the bureaucracy. Judges in the
English courts therefore developed, largely in the latter half of the twentieth
century, a set of principles to allow the courts to exercise a supervisory juris-
diction over the government to ensure that it does not act in a manner that is
ultra vires — that is, in a manner that exceeds the powers given to it by Parlia-
ment. Since administrative law principles developed from within the common
law, they did not originally distinguish sharply between the public and private
sphere. However, modern constitutionalism has focused the attention of pub-
lic lawyers on the constraint of government — leaving the administrative law
principles governing private actors at the margins of the field. In recent years,
the common law systems started to revive dormant principles that enable pub-
lic law to control the regulatory functions of private actors, a development that
is evident in the jurisprudence in Singapore and Canada.? In Singapore, these
developments can be seen in administrative law cases on judicial review of for-
mally private bodies; in Canada, they emerge in the case law on judicial review
of governmental functions delegated or contracted out to private bodies, and
in the constitutional law cases on the applicability of the Canadian Charter of
Rights and Freedoms?® (the Charter) to powers exercised by non-governmental
bodies.

3.1 Singapore’s Response to Private Requlation
Practically speaking, an increasingly large part of the role of regional and glob-
al law firms (many of which have a significant presence in Singapore) is to

participation in transnational or global administrative bodies, or directly to decisions of
such bodies, would affect the functions of these bodies’ (Kingsbury and others (n 22) 30).
25  F.Hoehn, Privatization and the Boundaries of Judicial Review’ (2011) 54 Canadian Public
Administration 73, 82.
26 Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Sched-
ule B to the Canada Act 1982 (UK), 1982, c 11.
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advise corporate clients how to comply with multiple regulatory regimes in
transboundary operations. This kind of advice typically points in the direction
of international best practices, many of which can be found in the ready-made
standards of transnational private bodies.2” The more lawyers take these stan-
dards seriously and the further they seep into state law, the more difficult it
is for administrative lawyers to ignore them or dismiss them as ‘non-law’ If
transnational private regulation has a real impact on the conduct of individu-
als and organizations by shaping the way they source their supplies or labour,
report their profits, or ensure the safety of factories, domestic administrative
lawyers have little choice but to embrace them. Fortunately, administrative law
has already developed several legal tools and principles to respond effectively
to these challenges even if these they have not yet been tested specifically in
the context of transnational private regulation. This section will examine, with
specific reference to Singapore, what these tools and principles are, setting the
stage for a discussion in Part 4 of how they could be applied to transnational
regulators.

3.1.1 Private Associations and Professional Discipline

One important line of cases in Singapore arises from the judicial oversight of
the activities of social clubs, associations and professional self-disciplinary
bodies. These cases typically involve a challenge to the suspension or removal
of a member of the association on the ground that the club’s decision was pro-
cedurally unfair and in breach of the principles of natural justice. The courts
have historically been reluctant to intervene in the affairs of the private bodies
or domestic tribunals using the tools of administrative law. They tend to see
these bodies as private and thus governed by principles of contract law. Nev-
ertheless, in an increasingly wide range of cases, Singapore courts have been
willing to intervene. What is less clear is whether the justification for judicial
intervention arises from an implied term in the contract (e.g. the club’s con-
stitution), from the seriousness of the interest at stake or from the regulatory
function of the body.

One line of reasoning suggests that it is the threat to the ability to practice
one’s trade or profession that provides the basis for intervention — where, for
instance, membership in an association confers a license to practice a par-
ticular trade or profession and where a decision is taken by the association
to suspend or expel the member. For example, when the Singapore Amateur
Athletic Association (saaA) held disciplinary proceedings in relation to the

27  ].Flood and F. Sosa, ‘Lawyers, Law Firms, and the Stabilization of International Business’
(2008) 28 Northwestern Journal of International Law & Business 489, 523.
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alleged misconduct of athlete Haron Mundir, who was sponsored by the saaa
to go to Japan for training, the Court of Appeal insisted that ‘where the voca-
tional future of a person, such as Haron’s in the present case, is at stake, the
court must uphold the need for observance of the basic norms of fairness in
the conduct of the disciplinary proceedings (...) although an amateur, athletics
was an important part of Haron'’s life.?® The case proceeded on the basis that
Haron’s contract with the saaa included an ‘implied term that any hearing or
inquiry should be conducted fairly and in compliance with the rules of natural
justice’?9 In this case, the Court of Appeal affirmed that the function of the
courts in reviewing the decisions of domestic tribunals is ‘to see that the rules
of natural justice have been observed, and that the decision has been honestly
arrived at.3¢

But how important is the contractual basis of the relationship? In Woon
Kwok Cheng v. HR Hochstadt,®' a High Court case in neighboring Malaysia
(whose case law is often considered in Singapore), a jockey who had been dis-
qualified for five years from riding by the Malayan Racing Association (MRA),
applied for reinstatement at the end of that period. The Licensing and Disci-
plinary Sub-Committee considered and rejected his application without rea-
sons and the jockey sought judicial review on the basis that the decision was
unfair. The threshold issue was whether decisions of the MRA — a private or
domestic tribunal — can be subject to judicial review.32 The judge observed
that the MRA did not derive its authority from a statute and that, ‘by conduct-
ing and regulating the sport of horse racing (...) the Mra affects the lives of
a sizable portion of the population® thus placing ‘the conduct of the enter-
prise (...) largely in the hands of the MRrA .34 Moreover, the MRA ‘monopolizes
this trade which is significant to the public’ and there was 1little doubt that
(...) [it] does exercise a public law function or the exercise of its function has
public law consequences.35 Nevertheless, drawing on an English case involv-
ing the Jockey Club,3¢ Judge Foong found that in cases involving an established
contractual relationship between the Jockey Club and the aggrieved party,

28  Singapore Amateur Athletic Association v. Haron Mundir [1993] 3 SLR(R) 407, para 76.
29  Ibid para 6o.

30  Ibid para 57.

31 Woon Kwok Cheng v. HR Hochstadt (High Court, Kuala Lumpur) [1997] 2 ML] 795.

32 Ibid 799.
33  Ibid 8oo.
34  Ibid.
35  Ibid.

36 R v Disciplinary Committee of the Jockey Club, ex p. Aga Khan [1993] 2 All ER 853; Law ».
National Greyhound Racing Club Ltd. [1983] 3 All ER 300 (CA).
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decisions of the Jockey Club are not subject to judicial review.37 On the facts
of this case, there was no longer a contractual relationship between the jockey
and the MRa, thus, no remedy was available under private law. A decision of
the MRA was therefore subject to judicial review ‘where no contractual rela-
tionship could be established between the parties, and where the livelihood
of the plaintiff is affected particularly in the trade or profession controlled and
regulated by the defendant and of which the plaintiff is trained or has chosen
to enter.’38

However, recent cases in Singapore show clearly that the courts are more
willing to intervene in a wide range of cases, not all of which can be under-
stood as involving a threat to a person’s livelihood or ability to participate in
trade or profession. The Singapore courts have imposed a duty to act fairly not
only in cases involving disciplinary proceedings involving doctors and lawyers,
which have a statutory basis,? but also in cases involving expulsion from a
political party#? and suspension from a prestigious club.#! In Kay Swee Pin v.
Singapore Island Country Club,*> a member was suspended for making a false
declaration on her membership application. The key legal issue in this case
was whether a social club’s disciplinary proceedings were amenable to judicial
review. In his reasons for judgment, Chief Justice Chan Sek Keong acknowl-
edged that the ‘legal relationship between the club and its members lies in
contract’ and the ‘traditional approach of the courts to social clubs is to leave
such clubs to manage their own affairs.’43 But he went on to explain that ‘where
a club expels a member, it may only do so in compliance with the rules of natu-
ral justice.4* Although this case involved a suspension, not an expulsion, Chief
Justice Chan observed that the membership was ‘highly sought after for its so-
cial cachet as well as for the recreational, social and sports facilities (especially
golf facilities). Moreover, its membership ‘comes at a high price. > The trans-
ferable membership had ‘not only a social value but also an economic value.#
Although the Chief Justice did not delve deeper into the reasons for judicial
intervention, it can be inferred from the reasons that it was the seriousness of

37  Woon Kwok Cheng (n 31) 8o2.

38  Ibid.

39  Tan Boon Chee Davidv. Medical Council of Singapore [1980] 2 ML] 116 (HC).
40 Chiam See Tong v. Singapore Democratic Party [1993] 3 SLR(R) 774 (HC).

41 Kay Swee Pinv Singapore Island Country Club [2008] 2 SLR 802 (CA).

42 Ibid.

43  Ibid 2.

44  Ibid.

45  Ibid para 4.
46  Ibid.
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the consequences of the club’s disciplinary decision that necessitated judicial
intervention.

It is not immediately obvious why in a case such as this, the contractual
route is inadequate. Counsel’s decision as to how to frame the legal issue may
well be driven by procedural and remedial considerations.4” But at least theo-
retically, a case such as this, which involves a private club, could be pleaded
as a suit for breach of contract with an overlay of good faith. Counsel for the
Singapore Island Country Club tried to argue, albeit unsuccessfully, that the
club’s general committee ‘was not sitting in judgment over matters of trade or
profession affecting an individual’s economic or property rights.48 It was in
response to this particular point that the court emphasized the serious social
and economic consequences of the committee’s decision.*® The contractual
basis of the relationship therefore fades into the background: the duty to act
fairly becomes a general principle governing disciplinary cases whatever the
source of the disciplinary body’s authority might be. However, the difficulty
here is that any private contractual relationship can have serious economic
(and social) consequences for the parties. The more general the consequen-
tialist argument, the less clear the line between a duty to act fairly in public
law and a requirement of good faith in contract law becomes. This may or may
not be a problem practically or jurisprudentially, but any judicial move in this
direction should be made with the wider implications squarely in view.

3.1.2 Judicial Review of Domestic Private Regulation: Datafin
and Yeap Wai Kong

There is, however, another way of thinking about these cases and the role of
the courts in reviewing the decisions of private associations. Rather than focus-
ing on the source of the association’s authority, contractual or statutory, or on
the seriousness of the consequences of the tribunal’s decision, the court might
instead consider the function played by the tribunal in question. The closer
the tribunal’s function is to that of a public regulator, the stronger the case
for applying public law principles to the decision-making process. This was, in
effect, the argument made by counsel but rejected by the Malaysian court in
Woon Kwok Cheng. Counsel in that case was essentially arguing that the MRa,
through its disciplinary function, was playing a public regulatory role in deter-
mining who may or may not practice a trade or profession. It had a regulatory
monopoly and was the gatekeeper to a profession, a trade guild. Focusing on
the public regulatory function played by these regulators allows us to reconcile

47  Tam grateful to Swati Jhaveri for this point.
48  Kay Swee Pin (n 41) para 3.
49  Ibid paras 3—4.
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the private association cases with another line of cases in Singapore relating to
judicial review of private bodies associated with the English case R v Panel on
Takeovers and Mergers, ex parte Datafin.5°

In Datafin, the Court of Appeal for England and Wales had to decide wheth-
er a decision of the Panel on Takeovers and Mergers was amenable to judicial
review. In the opening paragraph of its decision, the court describes the Panel
as ‘a truly remarkable body’ which ‘[p]erched on the 20th floor of the Stock
Exchange building in the City of London, both literally and metaphorically (...)
oversees and regulates a very important part of the United Kingdom financial
market.>! The problem for the court however, was that the Panel had no for-
mal statutory authority yet its decisions had significant commercial and legal
consequences for companies that came within its jurisdiction. However, the
reasoning in the court’s decision was driven not by the consequences them-
selves but by the role that the Panel played in the regulation of mergers and ac-
quisitions in the City of London. Specifically, the court found that the policy of
the government on takeovers was to entrust regulatory authority in ‘a central
self-regulatory body which would be supported and sustained by the periphery
of statutory powers and penalties wherever non-statutory powers and penal-
ties were insufficient or non-existent or where E.E.C. requirements called for
statutory provisions.’?

Although the Panel’s jurisdiction did not have a statutory basis, its signifi-
cant role as a statutory body in the United Kingdom could not be disputed:

No one could have been in the least surprised if the panel had been insti-
tuted and operated under the direct authority of statute law, since it op-
erates wholly in the public domain. Its jurisdiction extends throughout
the United Kingdom. Its code and rulings apply equally to all who wish to
make take-over bids or promote mergers, whether or not they are mem-
bers of bodies represented on the panel. Its lack of a direct statutory base
is a complete anomaly, judged by the experience of other comparable
markets world wide.53

As far as the Court of Appeal was concerned, there was no doubt that the Panel
was ‘performing a public duty and an important one’ 3 and the government’s
policy was